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%,) S 5 Post Office Sq., Suite 100
A pROTE BOSTON, MASSACHUSETTS 02109-3912
July 18, 2012
Eurika Durr
Clerk of the Board

Environmental Appeals Board

U.S. Environmental Protection Agency
Colorado Building

1341 G Street, N.W., Suite 600
Washington, D.C. 20005

Re: Briefin Response to Appellant’s Notice of Appeal and Opening Brief
In the Matter of Munce’s Superior Petroleum Products, Inc.
Docket No. CWA-01-2010-0040

Dear Ms. Durr:

Please find attached the response brief of Appellee, U.S. Environmental Protection Agency, Region 1
(“EPA”), in the above-captioned matter, filed herewith the U.S. EPA Environmental Appeals Board.

EPA and Appellant are continuing to negotiate in hopes of reaching a settlement in this matter. Yet, in
order to ensure a timely filing, EPA is submitting this brief in response to Appellant’s Notice of Appeal
and Opening Brief now before a settlement agreement has been finalized.

Please note that I will be on vacation from July 23 to August 6, 2012, during which time questions and
correspondence should be directed to Attorney Jeff Kopf of this office. Mr. Kopf can be reached at
617-918-1796.

Respectfully submitted,

7;/1;;% S

Tonia Bandrowicz

Senior Enforcement Counsel

Office of Environmental Stewardship
U.S. Environmental Protection Agency
5 Post Office Sq. Suite 100

Mail Code OES 04-3

Boston, MA 02109-3912
617-918-1734
bandrowicz.toni@epa.gov

cc: Wanda Santiago, Regional Hearing Clerk, EPA Region 1
LeAnn Jensen, Regional Judicial Officer, EPA Region 1
Robert J. Keach, Esq.

Jessica A. Lewis, Esq.
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INTRODUCTION

Complainant, U.S. Environmental Protection Agency, Region 1 (“EPA”), provides this
response brief, in accordance with the Consolidated Rules of Practice, 40 C.F.R. § 22.30(a)(2), in
opposition to the Appellant’s Notice of Appeal in the above-captioned matter. Appellant’s
Notice of Appeal was filed with the Regional Hearing Clerk on June 18, 2012.

QUESTIONS PRESENTED BY APPELLANT

[.  Did EPA’s administrative penalty action against the Appellant violate the automatic stay
requirement of section 362(a) of the Bankruptcy Code, 11 U.S.C. § 362(a), (“automatic
stay™)?

II.  Does the Bankruptcy Court have exclusive jurisdiction to fix the value of EPA’s penalty
assessment against Appellant given that EPA has filed a proof of penalty claim in the
Appellant’s pending bankruptcy proceeding?

III.  Did the Default Order, entered against Appellant by the Acting Presiding Officer for
Region 1 (the “APO™) on May 17, 2012, violate the automatic stay by establishing that
payment of the assessed penalty was due within 30 days of the date on which the Default
Order became final?

FACTUAL AND PROCEDURAL BACKGROUND

EPA filed an Administrative Complaint and Notice of Opportunity to Request a Hearing
(“Complaint”) in this matter on July 21, 2010 against Munce’s Superior Petroleum Products, Inc.
(“MSPPI”) and Munce’s Superior, Inc. (“MSI”) (collectively, “Appellant”). The Complaint
alleged that Appellant violated certain provisions of the Clean Water Act (“CWA”) and attendant
regulations by 1) failing to respond to an information request as required by § 308 of the CWA,
33 U.S.C. § 1318, and 2) failing to prepare and/or fully implement a Spill Prevention, Control
and Countermeasure (“SPCC”) plan at certain of Appellant’s properties as required under
§ 311(j) of the CWA, 33 U.S.C. § 1321(j), and attendant regulations. Complaint at 9. On March
16,2011, Appellant filed for Chapter 11 bankruptcy in the United States Bankruptcy Court for

the District of New Hampshire; this bankruptcy proceeding is ongoing.
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CONCLUSION

The EAB should affirm the APO’s penalty assessment because the entire administrative
penalty action, including the entry of a judgment against Appellant, was permitted pursuant to
the automatic stay exception for governmental units at Section 362(b)(4) of the Bankruptcy
Code, 11 U.S.C. § 362(b)(4). Additionally, the APO did not commit clear error or an abuse of
discretion in imposing an administrative penalty of $46,403 on the Appellant. The EPA legal
team arrived at this penalty amount by attentively applying the factors outlined in the CWA
Penalty Policy, and the APO also considered these factors herself before entering the Default
Order. Finally, the Default Order constitutes an entry of judgment against Appellant because it
merely sets the due date for a debt that may be collected through the bankruptcy proceeding.
The Default Order is not an enforcement action, and is therefore not prohibited by the automatic
stay.

For the foregoing reasons, EPA requests that the EAB affirm the APO’s penalty
assessment against Appellant.

Respectfully submitted,
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Tonia Bandrowicz

Date’ Senior Enforcement Counsel
Office of Environmental Stewardship
U.S. Environmental Protection Agency
5 Post Office Sq. Suite 100
Mail Code OES 04-3
Boston, MA 02109-3912
617-918-1734
bandrowicz.toni@epa.gov
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CERTIFICATE OF SERVICE

I hereby certify that the original and copies of this Response Brief were filed in the

following manner on July 18, 2012:

Eurika Durr

Clerk of the Board

Environmental Appeals Board

U.S. Environmental Protection Agency
Colorado Building

1341 G Street, N.W., Suite 600

Washington, D.C. 20005 [via electronic submission]

Wanda Santiago

Regional Hearing Clerk

U.S. Environmental Protection Agency Region 1
5 Post Office Square

Boston, MA 02109 [hand delivered copy]

LeAnn Jensen

Regional Judicial Officer

U.S. Environmental Protection Agency Region I
5 Post Office Square

Boston, MA 02109 [hand delivered copy]

Robert J. Keach, Esq.

Jessica A. Lewis, Esq.

Bernstein, Shur, Sawyer and Nelson, P.A.
100 Middle Street

West Tower

Portland, ME 04101 [via certified mail]
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